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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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0] A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. .
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) , Credit of any duty allowed to be utilized towards payment of excise duty on final products

undes the ;S"r"ovisions of this Act or the Rules made there under and such order is passed by the
Cdmm%sid'ﬁter (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is”

Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA—Q_‘_,aéﬁ;
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied-against -
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-

where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac

respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of'any.
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. nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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o In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
pgld in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the .
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which-is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amcunt of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(0 amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority -prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) s‘ﬂaqﬁ%r%uﬁrmmaﬂwéswaaﬁ&wawawmmmﬁaﬁ?ﬁﬁwmm@ﬁ
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(6)()) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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This appeal has been filed by M/s. Pravinkumar B Rajput, 7, Vijay Shopping Centre,
Near Rajkamal Petrol Pump, Mehsana-384002 (heremafter referred to as ‘the appellant)
against the Order—1n-0r1g1na1 GNR-STX-DEM-DC-04/2017 dated 23.01.2017 (‘the impugned

order”) passed by the Assistant Commissioner, Central Excise & Service Tax, Division-

Gandhinagar (‘the adjudicating authority’).

2. The facts in brief are that the appellant is engaged in supply of tankers to M/s Oil and Natural
Gas Corporation Limited (for short-ONGC) under a contract/ agreement for inter-location
- transportation of brine/ crude oil/ effluent/ emulsion/ mud/ operational water etc. of ONGC, Mehsana
.Asset on the basis of fixed monthly charges. ONGC has paid service tax on 25% of such hiring charges
by availing abatement under “Goods Transport Agency” service. As it appeared that with effect from
16.05.2008, the service prov1ded by the appellant got covered under the “Supply of Tangible Goods”
Service, a case was booked against the appellant by the Directorate General of Central Excise
Intelligence Unit (DGCEI) Show Cause Notices were issued by the DGCEI and jurisdictional Central
Excise Officer to the appellant for non-payment of service tax under the service category of “Supply of
Tangible Goods™ for the period from 16.05.2008 to 30.09. 2010, which was confirmed/ upheld by the
adjudicating authority/appellate authority. The present case pertains to the period from October 2010 to
March 2014. Therefore, demand notice dated 22.01.2016 for short payment of Rs.26,43,432/- with
interest leviable and imposition of penalty was issued. The said impugned notice was adjudicated vide
the impugned order, by confirming the short paid amount with interest and imposition of penalty under
Sections 78, and 77(1)(a), 77 (1)(e), 77(2) of the Finance Act, 1994 and also under Rule 7C of Service
' Tax Rules, 2004 .

3. Being aggrieved, the appellant has filed the present appeal on the grounds that as per
agreement the vehicles were used by ONGC for transportation of goods and as the recipient
of service ONGC has discharged the service tax liability under GTA service; that they were
issuing logbook cum consignment note for each vehicle on daily basis and as per provisions
of sub-clause 50(b) of Section 65 of Finance Act, GTA means any person who provides
service in relation to transport of goods by road and issued consignment note by whatever
name called; that non-payment of VAT cannot be a ground for confirming the demand under
supply of tangible goods service;; that there are conditions to be satisfied for classifying the
service under Supply of Tangible goods first is right of possession of goods should not be
transferred and second effective control of goods should not be transferred; that in the instant
case transfer of both the possession as well as effective control over the said goods have
transferred; that penalty under Section 78 cannot be imposed without any willful suppression
of facts or intention to evade payment of service tax; that the issue is arising out of
interpretation of the provisions of law; that Section 77 and Section 78 are all subject to
Section 80 of the Finance Act, 1994. The appellant has cited various case laws in support of

their submissions.
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4.  Personal hearing in the matter was held on 17.08.2017. Shri M.H.Ravel, Consultant
appeared on behalf of the appellant. He reiterated the submissions advanced in the grounds of

appeals and submitted additional submissions.

5. T have carefully gone through the case records and submission made by the appellant.
The issue to be decided in the matter is as to whether the service rendered by the appellant is

classifiable under the service “Supply of Tangible Goods” as per provisions of Section 65

(105) (zzzzj) of the Finance Act, 1994, or under “Goods Transport Agency” service as

defined under Section 65 (105)(zzp) of the Finance Act, 1994.

6. I further} observed that the issue involved in the instant case has already been decided
by me and also by other appellate authority in various Orders-in-Appeals. In the said OlAs,

the issue has been decided that the activities carried out by the appellant correctly falls within

' the ambit of service category of “supply of tangible goods” w.e.f. 16.05.2008, as all the

essential ingredients of the taxable service under the said category as defined under Section
65(105)(zzzzj) of the Finance Act, 1994 are fully satisfied. Therefore, 1 follow the said

decision in the instant case also.

7. Section 65 (105) (zzzzj) of the Finance Act, 1994 defines “Supply of Tangible Goods

Services”, as follows:

“Taxable service means” any service provided or to be provided to any person, by any
other person in relation to supply of tangible goods including machinery, equipment and

appliances for use, without transferring right of possession and efffective control of such
machinery, equipment and appliances. »o .

Section 65(105)(zzp) of the Act, ibid, defines taxable service under “Goods Transport

Agency, as follows:

“taxable service-means " any service provided or to be provided to any person, bya
goods transport agency, in relation to transport of goods by road in a goods carriage;

Section 65(50b) of the Finance Act, 1994 defines Goods Transport Agency Service, as
follows:

“Goods Transport Agency” means any person who provides service in relation fo
transport of goods by road and issues consignment note, by whatever name called.”

8. . The adjudicating authority has classified the service rendered by the appellant under
“Supply of Tangible Goods™. I observe that the entry No.(zzzzp) of Section 65 (105) of the
Act ibid referred above is a new entry inserted vide Finance Act 2008 with effect from

16.05.2008. To fall within the definition of taxable service of “Supply of Tangible Goods”

referred above, mainly two conditions ate required to be satisfied - (i) there should be a

supply of frangible ooods for use: (ii) there should not be any transfer of right of possession

and effective control of such ‘poods. Once these two conditions are satisfied, the provisions of

the said entry will be attracted. To fall within the statute viz. Section 65(50b), which defines
the “Good Transport Agency” and taxability on such service under clause of Section
65(105)(zzp) of the Act ibid, there should be a service in relation to transport of goods by
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road coupled with issue of consignment notes.

| 9. In the instant case, I observe that the appellant used to supply tankers to ONGC fqr use
in inter-location transportation of various goods of ONGC, on the basis of monthly fixed
charges under a contract/agreement. Relevant excerpts from the contract signed between the

appellant and ONGC are reproduced below for ease of reference:

1) The services under the contract were 1o perform carriage of Crude oil/ hot
oillemulsion/ effluent/ operational water/ brine/mud etc. technical water etc. from
installation or vice versa and for any other purpose for transportation and may
also require to perform ouistation duties. :

2) Mis. M/s Prawvinkumar B Rajput. (Contractor) shall provide specified number of
Tankers with driver and helper under the contract, hired by ONGC on dedicated

monthly basis.

10. From the terms of the agreement entered into between the appellant and ONGC, it
is clear that the service provided by the appellant is essentially supply of tankers along with
its personnel, to operate the same on charter hire basis for use by ONGC and the payment for
the services rendered is made on monthly basis to the appellant. In the present case, the

appellant has supplied tankers along with drivers and helpers. In the circumstances. it is the

appellant, who has possession and effective control over the tankers, by virtue of appellant

supplying the drivers and helpers with tankers. The drivers and helpers supplied are the

eninlovees of the appellant and not of ONGC. Eurther. the contract clearly shows that there is

no transfer of right of possession by the appellant to M/s. ONGC. The above contract also

" indicates the fact that the appellant is technically bound by ONGC, in terms of the
compatibilities of tankers and the competence of the manpower engaged. with such tankers,
inasmuch as the éppellant should provide specified number of tankers with competent driver
and helpers with up to date vehicle documents and fequiréd equipments viz., spare wheel and
tools etc. In respect of manpower associated with the tankers in question supplied by the
appellant, it is presumed that the salaries/wages are to be paid by the appellant, they being the
employer. Looking into the circumstances of this case, I observe that the ownér of the tanker
is the appellant, who supplied the said tanker to ONGC for use in transpotrtation of various
goods by ONGC and raised bills on monthly basis for hired tankers, owned by them.

S 11, Vide Finance Bill, 2008, service provided in relation of “Supply of Tangible Goods”,
without transferring right of possession and effective control of the said tangible goods are
specifically included in the list of taxable service. A Brief description was given in para 4.4 of
Board’s letter D.O.F No.334/1/2008-TRU dated 29.02.2008 which reads as uﬁder:

“4.4.1 Transfer of the right to use any goods is leviable to sales tax / VAT as deemed sale of

goods [Article 366(294)(d) of the Constitution of India]. Transfer of vight to use z'nvo_lves-‘ :

iransfer of both possession and control of the goods to the user of the goods.
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4.4.2 Excavators, wheel loaders, dump trucks, crawler carriers, compaction equipment,
cranes, etc., offshore construction vessels & barges, geo-technical vessels, tug and barge
flotillas, rigs and high value machineries are supplied for use, with no legal right of
possession and effective control. Ti vansaction of allowing another person to use the goods,
without giving legal right of possession and effective control, not being treated as sale of
goods, is treated as service. :

4.4.3 Proposal is to levy service tax onsuch services provided in relation to supply of tangible

goods, including machinery, equipment and appliances, for use, with no legal right of

possession or effective control. Supply of tangible goods for use and leviable to VAT / sales
tax as deemed sale of goods, is not covered under the scope of the proposed service. Whether
a transaction involves transfer of possession and control is a question of facts and is to be
decided based on the terms of the contract and other material facts. This could be
ascertainable from the fact whether or not VAT is payable or paid.”

12. . The appellant argued that non-péyment of VAT cannot be a ground for confirming
the demand under supply of tangible goods service. Payment of VAT on a transaction

indicates that the said transaction is treated as sale, i.e. transfer of right to possess. In the

. instant case, ownership and control of the goods i.e. tankers remained with the appellant and

only monthly hire charges were raised. Had there been transfer of possession, i.e. sale, then
VAT would have been paid, which is not the case. The activities of transportation of various
goods i.e. assets-of ONGC were carried out by ONGC only. Thus, it is clear fhat the appellant
waé supplying goods i.e. tankers to ONGC. Thus, it is clear that the appellant was supplying
goods i.e tankers to ONGC. Thus, it is observed that the service under consideration was
covered within the ambit of “Supply of Tangible Goods” service, as elaborated under paras

4.4.1 to 4.4.3 of TRU letter dated 29.02.2008.

13.. Further, the essence of the contract made between the appellant and ONGC is fof

~‘supply’ of tankers for transportation of goods by ONGC, who themselves are both the

consignor and consignee of goods. The appellant has argued that they were issuing
consignment notes as per the provisions of sub-clause 50(b) of Section 65 of Finance Act,
1994, which made the document a legally enforceable document and thus on par with
coﬁsigﬁment note. The above argument is not acceptable, going by the explanation regarding
consignment note mentioned under Rule 4B of Service Tax Rules, 2004, which is reproduced

as follows for ease of reference:

‘4B Issue of consignment note. - Any goods transport agency which provides service in
relation to transport of goods by road in a goods carriage shall issue a consignment
note to the customer:

Provided that where any taxable service in-relation to transport of goods by road in a
goods carriage is wholly exempted under section 93 of the Act, the goods transport
agency shall not be required to issue the consignment nofte.

Explanation - For the purposes of this rule and the second proviso 10 rule 44,
“consignment note” means a document, issued by a goods transport agency. against
the receipt of goods for the purpose of transport of goods by road in a goods carriage,
- which is serially numbered, and contains the name of the consignor and consignee,

‘ registration number of the goods carriage in which the goods are transported, details

for paying service tax whether consignor, consignee or the goods transport agency. !

of the goods transported, details of the place of origin and destination, person liable %L
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14. As per the above referred definition, consignment note should be issued by a goods
transport agency against the receipt of goods for the purpose of transport of goods byroadina
goods carriage, which is serially numbered; and it should contain the name-of the consignor
and consignee, details of vehicle registration, goods transported, place of origin and
destmatlon and details regarding payment of service tax. Further, it has been made mandatory
for every GTA to issue consignment note to the receiver of service under the said rule.
Generally, when a person deposits the goods with any transporter for the purpose of transport
to a given destmatlon the transporter issues the lorry receipt or con31gnment note to the
person depositing the goods. The name of the consignee is mentioned on such note. The
original copy of the lorry receipt is sent by the person depositing the goods i.e. consignor to

the consignee to enable him to collect the goods from the transporter.

15. In the instant case, the appellant has supplied tanker to ONGC and ONGC carried
out- the activities by using the said tanker as per their requirement of transporting goods
owned by them. Therefore, both consignor and consignee is ONGC. Thus, the appellant only
supplied tanker and manpower to ONGC in the capacity of a tanker owner and not in the
- capacity of a “Goods Transport Agency”. Further, they did not issue any consignment note for
the transportation of such goods. In fact, the appellant was only raising the bills on monthly
basis for hite of tankers, owned by them for supply of tankers to ONGC for their highly
specified usage. Further, the convey notes as mentioned by the appellant cannot be termed as
consignment notes as they do not conform to the conditions mentioned in explanation above
for being construed as a consignment note, and the same were prepared by ONGC only for
their record. Drivers used to merely sign it in token of having received. the direction by
ONGC It is noted that there was no reference to -convey note in the contract, clearly

indicating that it was an internal affair of ONGC, and had nothing to do with the appellant.

16. "The appellant has argued that it is an accepted fact that prior to the introduction of
the service of “supply of tangible goods”, they were providing the same nature of service and
wé;e paying service tax under GTA service; that there has been no change in hature of service
and requirement, as per agreement after the introduction of the said service “supply of
» tangible goods”; that therefore service tax cannot be charged under different service. This

argument is not tenable for the following reasons.

17 Provisions about the classification of services are pro.vided under Section 65A of the
Finance Act. The said section is as under:-
65A. Classification of taxable services. -

(1) For the purposes of this chapter, classification of taxable services shall ‘ be'
determined according to the terms of the sub-clauses (105) of Section 65;

(2) When for any reason, a taxable service is prfina Jacie, classifiable under two oF JEIna
more sub-clauses of clause (105) of Section 65, classification shall be effected as follows :- . %' v

\

4 -
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(@ the sub-clause which provides the most specific description shall be preferred to
sub-clauses providing a more general description;

() Composite services consisting of a combination of different services which cannot
be classified in the manner specified in clause (a), shall be classified as if they consisted of a
service which gives them their essential character, insofar as this criterion is applicable;

(¢ when a service cannot be classified in the manner specified in clause (a) or clause

(b), it shall be classified under the sub-clause which occurs first among the sub-clauses

which equally merits consideration;
18 On going through the various services before the introduction of negative list concept
(which has done away. with positive list), it would be seen that there is'no pattern or mutual
exélusivity in the scope of various services. In Customs and Central Excise Tariff the
classification of the goods is based on highly scientific pattern. In case of Service Tax,
however, various services were brought into the tax net from 1994 onwards on ad hoc basis.
There is no pattern in the order the services were brought under the tax net. Descriptions of
the services are not mutually exclusive. Some of the servicés are very specific and precise

while some are wide in scope. This is the reason that recourse needs to be taken to Section

- 65A for classifying particular services at a particular point of time. As per Section 65A of the .

Finance Act, if a service is classifiable under two or more sﬁb-clauses_of clause (105) of
Section 65, Classification shall be effected to the sub-clause which provides the most specific
description to sub-clauses providing a more generézl description. From the above definitions,
I find that the éctivitf under consideration is more quciﬁcally covered under the category

“Supply of tangible goods service”.

19 In the case of Commissioner of Central Excise, Agra V/s M/s Agfa Computers,

reported at 2014(34)STR 104 (Del-Tri), it has been held that Section 65A of Finance Act,
1994 provides guidance for determination of classification of taxable services for
classification to be determined in terms of sub-clauses of Section ibid. Relevant para is as

- under:

«1].  Section 654 was incorporated into the Act by the Finance Act, 2002 with effect from 14-

5-2003, to provide guidance for determination of classification of taxable services. Clause (1)

of this provision provides that classification of taxable services shall be determined according
to the terms of the sub-clauses of Section 65(105). Clause (2) provides that if for any reason, a
taxable service is, prima facie, classifiable under two or more sub-clauses of Section 65(105),

classification shall be effected according to the norms set out in sub-clauses (a) to (c) of
Section 654. Sub-clause (a) provides that the sub-clause of Section 65(105) which provides the
most specific description shall be preferred to sub-clauses providing a more general
description. Sub-clause (b) states that composite services consisting of a combination of
different services which cannot be classified in the manner specified in clause (@), shall be
classified as if consisting of a service which gives them their essential character, insofar as this
criterion is applicable. Sub-clause (c) is in the nature a residual guidance for classification and
is to be resorted to when a service cannot be classified in the manner specified in clauses (a) or
(b), and provides that it should be classified under that sub-clause of Section 65(105) which
occurs first among the sub-clauses which equally merit consideration.”

20. Tn another case, I find that the Hon’ble Tribunal, Bangalaore in the case of M/s SPL
Developers (P) Ltd reported at 2015 (39) STR 455, held that  ”The classification of a
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servzce must always be on analysis of the characteristics of the service, analyzed in terms of
the provisions of the Act; considered in the light of the guidance provided in Section 654 of
the Act; and identification of which of the clauses of Section 65(105), the service in issue falls
into”. Tn the case of M/s Premier Prest Control (P) Ltd, reported at 201593 8) STR 870, the
Hon’ble Tribunal Delhi has also held that classﬁicatwn of service is to be determined with
respect to nature thereof vis-a-vis definitions of various services given in Section 65, read

* with Section 65A of Finance Act, 1994.

21. With effect from 16.05.2008, Section 65(105)(zzzzj) defines as taxable service,
including to any persen, by any other person in relation to supply of tangible goods including
machinery, equipment and appliances for use, without tfansferring right of possession and
effective control of such machinery, equipment and appliances. Looking into the activities
of. the appellant this i.e 65(105)(zzzzj) is a more specific entry than Section 65 (50b) read
with Section 65(105)(zzp) of Finance Act, 1994. . ' '

22. I observe that the Hon’ble Tribunal, Mumbai in the case of M/s Greatship (I) Ltd
~ reported at 2015 (37) STR 544 (Tri-Mumbai) decided a similar issue. In the said judgment,
the Hon’ble Tribunal held that the activity of supply of drilling rig along with its personnel to
operate the same on charter hire basis without transferring possession and active control
comes within the ambit of “supply of tangible goods”. The relevant exeerpts are reproduced
below for ease of reference: ' '

%3 Thus, from the terms of the agreement entered into between the appellant and M/s. ONGC,
itis clear that the service provided by the appellant is essentially supply of drilling rig along
with its personnel to operate the same on charter hive basis and the payment for the services
rendered is made on per-day basis. Thus, from the terms of the contract, it is clear that the
activity comes within the scope of ‘supply of tangible goods for use’. In the present case, the
appellant has supplied drilling rigs along with the crew. Thus it is the appellant who has
possession and effective control over the drilling rig. The crew so supplied are the employees
of the appellant and not of ONGC. Consideration is paid on per-day basis. All these elements
in the contract clearly show that there is no transfer of right of possession and effective
control by the appellant to Ms. ONGC.”
(emphasis supplied)

23.  In the said judgement, the Hon’ble Tribunal also relied on the case of The Shipping

Corporatlon of India and M/s Srinivas Transports in para 5.14, which reads as under:

“5.14 A similar issue avose for consideration in the case of The Shipping Corporation of
India [2013-TIOL-1652-CESTAT-MUM = 2014 (33)_S.T.R. 552 (Tri. Mumbai)], In the said
case, the appellant therein provided vessels to ONGC on charter hire basis for transportation
of crude oil from Bombay High to the refinery onshove. This tribunal held that the service
provided would merit classification under SOTG service. In a recent decision in the case of
Srinivasa Transports [2014 (34)_S.T.R. 765 (Tri.-Bang.)], a question arose as to whether
supply of tractor trailers along with trained drivers to undertake transportation of containers
within a container terminal would merit classification under SOTG service or as business
support service. This tribunal held that the said service merits classification under SOTG
service. These decisions also support the view that chavter hire of drilling rigs on time charter
basis will fall under SOTG service”.

The ratio of the above mentioned decisions is squarely apphcable to the facts of the present

*
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case.

24. In view of the foregoing discussions, I hold that the activities carried out by the
appellant correctly falls within the ambit of service category of “supply of tangible goods”
w.e.f. 16.05.2008, as all the essential ingredients of the taxable service under the said category
as defined under Section 65(105)(zzzzj) of the Finance Act, 1994 are fully satisfied.

25. Further, the appellant has argued that ONGC has paid service tax under GTA

| Service as a recipient of the service; and therefore this amount cannot be taxed again under
the service of “supply of tangible goods”. From the foregoing discussion, I observe that
during the dlsputed penod the liability of paying service tax was on the appellant and not on
the service recipient. Hence, for the disputed period, the amount paid by ONGC is not
relevant. In the circumstances, the said argument is not tenable. '
26. In view of the above discussion, the appellant is liable for payment of service tax for
the disputed period under the category of taxable service of “Supply of Tangible Goods™ as
specified under Section 65(105)(zzzzj) of the Finance Act, 1994 in re'speet of services
rendered to ONGC. As duty was not discharged within stipulated time, interest is payable
: under section 75 of the Finance Act, 1994. .

27. -1 find that the adjudicating authority has imposed penalty under Section 77(1) (a),
77(1) (e), and 77(2) of the Finance Act, 1994 and Rule 7C of Serv1ce Tax Rules 1994 for
not taking registration/ failure to furnish information/amendment in reglstratlon /non filing of
returns and also penalty under Section 78 of the Finance Act. The pena1t1es 1mposed under the

said Sections appear to be apt in the light of the circumstances of the case.

28. In this-backdrop, I reject the appeal filed by the appellant and uphold the impugned
order passed by the adjudicating authority. The appeal stands d1sposed of accordingly.

! )’\\9*‘ &
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g (3rdred)
30/08/2017
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MV }
Superintendent (Appeals-I)
Central Excise, Ahmedabad
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